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NELSON COUNTY BOARD OF ZONING APPEALS 

November 5, 2018 

MEETING MINUTES 

 

Present: Gifford Childs, Ron Moyer, Mary Kathryn Allen, Carole Saunders, Angela Jones and Shelby 

Bruguiere (Alternate) 

 

Staff: Sandy Shackelford, Director, Planning & Zoning, and Emily Hjulstrom, Secretary 

  
Call to Order:  Ms. Allen called the meeting to order at 7:00 P. M. in the General District Courtroom, County 
Courthouse, Lovingston. There were six members present to establish a quorum.  
 
Approval of Minutes (February 5, 2018): Ms. Allen asked for any changes or corrections on the minutes.  
 
Mr. Childs noted that the title page of the file said ‘Meeting Agenda’ and not ‘Minutes’ 
   

Mr. Moyer made a motion that the meeting minutes be approved. Ms. Jones provided the second; 

the motion was approved 5-0. 
 

1. Special Use Permit #2017-07 – ‘Mixed Use’ / Todd M. Rath - Expiration 
 

Ms. Allen noted that Ms. Shackelford, Mr. Rath and his representative, and the representative for 
Rockfish Valley Orchard would each be allowed 15 minutes to speak. She then referred to the following 
public hearing guidelines: 
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Ms. Shackelford then read from the following: 
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Mr. Childs asked that when the second batch of Special Use Permits was reviewed if there was any 
consideration to the first one. Ms. Shackelford noted that they must be treated as separate requests. Ms. 

Allen noted that the Planning Commission made a special note to specifically review only the second 
Special Use Permit at the time it was submitted.  
 

Mr. Maynard Sipe of 126 Garrett St. in Charlottesville is the attorney representing Rockfish Orchard and 
Mr. Philip Dejong. He stated that he is here in support of the Zoning Administrator’s decision and would 

like the BZA to uphold it. He noted that the arguments raise issues about the definition of construction. 
And that the county attorney noted that there is no definition of construction in the zoning ordinance so 
that it is then up to the planning director to determine. He noted that the dictionary definition of 

construction is to assemble things into a structure or a building. He also noted that mechanics lien law 
does not apply to zoning related questions and that the County Attorney referenced a Supreme Court 

case that upheld that in his memo. He explained that the well is the most significant action that the 
applicant has but that there is no concrete evidence that it was completed. He also noted that he didn’t 
believe a completed well would meet the definition of construction. He noted that rules like this were in 

place to prevent people from sitting on Special Use Permits without taking any action on them. He noted 
that the ordinance stated ‘construction authorized for the use… “ and that nothing has been done related 

to the Special Use Permit. He further noted that he does not believe the applicant has been diligently 
pursuing the first phase and has been spending his time on getting approval for his second Special Use 
Permit that was approved recently by the Board of Supervisors. He addressed the applicant’s argument 

about the County’s history on handling other Special Use Permits. He noted that the ordinance does not 
require the County to give any notice when a Special Use Permit expires and that the reason this one was 

notified was because someone brought it to the County’s attention. He then referenced the following 
memo that he provided to the BZA: 
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He noted that the one year expiration review is not that tough on the applicant and that the applicant did 
not afford himself extra time by applying for an extension. He also explained that filing an approved site 

plan would have vested the applicant for five years and that the applicant made no attempt to do that. He 
noted that the applicant had spent significant amounts of money upfront but that it is not uncommon for 
a developer to do.  

 
Mr. Mike Derdeyn noted that he lives at 530 E. Main St. in Charlottesville, Va. and that he represents 

the applicant Todd Rath. He noted that the primary issue is the definition of commencement of 
construction. He explained that the Zoning Administrator and County Attorney say there has to be some 
kind of construction of a building to satisfy the provisions of the ordinance. He noted that it doesn’t 

make any sense when you look at the language of the ordinance. He listed the following uses that are 
allowed by-right in A-1: golf courses, landfills, outdoor firing ranges, private air strips, quarrying, and 

natural resource extraction. He noted that these uses do not require a building or a structure. He 
explained that the Supreme Court case referenced by the County Attorney was for a building permit but 
not a Special Use Permit. He explained that it makes sense to require it for a building permit but that a 

Special Use Permit does not always require a structure. He explained that the way the ordinance has 
been interpreted could allow for a project that does not have a structure to be halted when it is close to 

being completed. He noted that the mechanics lien statute very clearly shows that construction of a well 
and surveying are considered construction. He explained that the testing for the Well Completion Permit 
has not been done yet but that he does have an affidavit from the well driller verifying that he drilled the 

well on the date in question: 
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He noted that Nelson County has never issued expiration notices like this before. He also noted cases in 
which the County has issued building permits over 2 years after the Special Use Permits were granted. 

He noted that this is incredibly unfair to the applicant. He noted that the applicant has spent over 
$120,000 on this project so far. Mr. Derdeyn noted that it was at the Board of Supervisor’s request that 
the application be split into Phase 1 (Tasting room and cabins) and Phase 2. He noted that VDOT, 

TJSWD approved phase 1 of the site plan in March of 2018. He also noted that VDH gave a well permit 
for the test well in March of 2018. He noted that DEQ had also been having discussions with the 

applicant since January of 2018 and that the discussions are ongoing because the DEQ keeps having 
more comments on the plans. He explained that the DEQ said they could not do anything with the site 
plan without DEQ approval. He explained that the applicant has been doing everything they can to push 

the project forward. He then submitted the following information to the BZA: 
 



Draft: 11/05/2018 
Final: 12/03/2018 

11 

 



Draft: 11/05/2018 
Final: 12/03/2018 

12 

 



Draft: 11/05/2018 
Final: 12/03/2018 

13 

 



Draft: 11/05/2018 
Final: 12/03/2018 

14 

 



Draft: 11/05/2018 
Final: 12/03/2018 

15 

 

 
 



Draft: 11/05/2018 
Final: 12/03/2018 

16 

 

He noted that if you read the ordinance as a whole it makes sense that the definition the county is placing 
on ‘commencement of construction’ is not accurate. He also noted that the Zoning Ordinance provides in 

section §12-3-11 that a Special Use Permit becomes void if the permit is not utilized in 12 months after 
approval. He noted that the only way to interpret this along with the other section is to say that the 
definition should be to have used the Special Use Permit. He noted that the applicant has used his 

Special Use Permit so far in the ways already listed. 
 

He then pointed out that this is an issue of selective enforcement. He noted that it is problematic that this 
has not been enforced before in the County. He noted that one of the jobs of the BZA is to ensure that 
there is consistency in the application of the zoning ordinance.   

 
Ian Kelly of 220 Rockfish Orchard Dr. then read from the following information: 
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He noted that on the property there were two existing houses and a garage and that the existing wells 
would have adequately served the first Special Use Permit. He noted that the second well is probably 

intended to serve the second Special Use Permit. He then noted that Mr. Rath had noted that he needed 
to be in the new location by September of 2017 and that in March of 2018 he had still done nothing with 
the first Special Use Permit. He then noted that on January 19th, 2018 Mr. Rath promised his neighbors 

that the two homes would be removed and the fence would be up in the next couple of weeks. He then 
referenced an email on February 5th, 2018 where Mr. Rath asked his engineers when he could start 

moving dirt. On February 8th, 2018 Mr. Rath contacted the County for the first time and was told that he 
need to get a VSMP permit before starting any site work. He noted that on February 28th, 2018 at the 
Planning Commission Meeting he knew he could not get his second Special Use Permit approved so the 

Planning Commission pushed his hearing back to April. He noted that in an email on June 12th, 2018 to 
Mr. Steve Carter that he had hired a third party to deal with DEQ but that the work completed previously 

was so bad they had to start over and hired a new firm. He noted that on June 27 th, 2018 that Mr. Rath 
had stated in an email why he had never started building thus far and why he never would have. He also 
noted that if you look at the site plan for the first Special Use Permit that the property line is not 

represented accurately. 

 

Ms. Jeri Lloyd lives at 9322 Rockfish Valley Hwy. She noted that she lives directly across the street 
from this boondoggle. She noted that on two occasions Mr. Rath had stated that the first Special Use 
Permit was not financially viable for him. She noted that he stated he wouldn’t do anything until the 

other Special Use Permit was approved and that this is coercion and threats. She noted that he did not get 
approvals with VDOT because he did not submit things when he was supposed to. She then explained 

that this application is not a golf course or air strip and that it will be essentially an alcohol mall. She 
noted that his plans constantly changed and that he was performing a bait and switch. She asked the 
BZA to uphold Ms. Shackelford’s determination that the permit had expired. She also noted that the well 

is not on the piece of property approved for the original application.  
 

Ms. Eleanor Amidon lives at 931 Tanbark Dr. in Afton. She noted that she is primarily concerned about 
the traffic on 151. She noted that on weekends you have to add 10 minutes to your travel time to get off 
of Tanbark. She noted that the problem with consistency depends on who is on the board and what they 

determine at the time. She stated that working with different agencies does not mean that he has taken 
action on his Special Use Permit.  

 
Mr. Phillip DeJong lives at 305 Falling Springs Dr. in Afton. He noted that he and his wife adjoin Mr. 
Rath’s property to the South and to the West. He noted that he emphatically agrees with Ms. 

Shackelford’s decision. He noted that the delays are due to Mr. Rath and not due to any of the agencies 
previously mentioned. He noted that himself and other neighbors remain opposed to this project.  

 
The Board then granted the representatives for both parties an additional 5 minutes to speak. 
 

Mr. Sipe noted that the public is very concerned about this project. He noted that the usual process is that 
you get a Special Use Permit to allow you to do a use, you would then get a site plan. He noted that the 

non-structural commercial uses (golf course, airstrip, etc.) listed by the applicant’s representative would 
require a site plan as well. He explained that completing the site plan process secures the applicant’s 
rights. He noted that he believes the language in the zoning ordinance is there for good reason. He noted 

that the applicant should have tried to get a site plan approved after the Special Use Permit and that if the 
applicant had done this that he would have been able to avoid the Special Use Permit expiring.   
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Mr. Derdeyn then noted that it is unfair that it was said that the applicant would not do the first Special 
Use Permit without the second. He stated that the evidence shows that Mr. Rath was pursuing the first 

Special Use Permit. He noted that VDOT had approved the site plan and submitted it to the County. He 
noted that construction has commenced and that the Special Use Permit has been utilized, that the well 
has been installed, and that there has been surveying done on the property. He noted that it is not 

commencement of construction under a building permit but under a Special Use Permit. He noted that it 
wouldn’t occur to the applicant to get an extension if he has been taking action on his Special Use 

Permit, drilled a well, and spent over $100,000. He noted that he could not have gotten the site plan 
approved before things were resolved with the DEQ. He also noted that this is not consistent with how 
the zoning ordinance has been applied in the past. He then referenced a letter from the County Attorney 

where he used the analogy of someone getting a speeding ticket and then questioning why everyone else 
did not get one. Mr. Derdeyn stated that this analogy only works if you consider this application to be 

the first speeding ticket ever issued.  He noted that he doesn’t believe that the interpretation from the 
Zoning Administrator was ill meaning but that it was incorrect within the context of the zoning 
ordinance and in the manner that the zoning ordinance has been applied in the past.  

 
Ms. Allen then closed the public hearing at 7:54 PM  

 
Ms. Saunders asked why the DEQ has not approved this project. Mr. Todd Rath of 161 Wood House Ln 
in Nellysford noted that the DEQ takes 45 days every time you submit and that there is a lot of back and 

forth between the engineers. He noted that he does not know why it is not yet approved, but that he can 
submit every comment that they’ve ever made for the BZA to review. He noted that the engineer will 

address the list and then respond to DEQ. Ms. Saunders asked if DEQ comes to the property. Mr. Rath 
noted that DEQ has not stepped foot on the property. He also noted that for Steve and Justin Crandall, 
the process took 10 months to complete for the campground on Beech Grove Rd. Ms. Saunders asked 

when Mr. Rath started the process. He noted that it was May 30th of 2017. Mr. Rath noted that there is an 
email in the Board’s packet where he asked if he could start doing things to the existing buildings on the 

property and that the DEQ said no. Ms. Saunders asked why Mr. McGann did not file a well completion 
report. Mr. Rath noted that there will be a draw down test next week and that there are approximately 
18-20 gallons per minute. He noted that they could not use the old well because VDH would never 

approve it. He noted that the old well would not even meet VDH standards for the amount of water it 
provides.  

 
Mr. Childs asked why Mr. Rath did not ask for an extension after seeing how long things were taking 
with DEQ. Mr. Rath noted that he didn’t think the permit would expire because he had been continuing 

to do things. He noted that there have been 14 live SUPs in the past 5 years that have not begun building. 
He noted that these are SUPs that should have been notified of expiration but that they have not been. He 

noted that he voluntarily pulled the second SUP application because the notifications were not done 
properly by the County. Mr. Rath then noted that he was advised by the County to break the SUP up into 
phases and that he would have rather done it all at once. Ms. Saunders asked who he meant by County. 

Mr. Rath noted that it was the Planning and Zoning Board and Economic Development that told him to 
do it that way.  

 
Ms. Bruguiere noted that she was at the Planning Commission meeting where the County told Mr. Rath 
to split the application apart and that it is on record in the minutes. She noted that he had mentioned at 

the time that the phases were not viable without each other. Mr. Childs asked if it was because the uses 
weren’t specifically identified. Ms. Bruguiere then noted that one or two of the Planning Commissioners 

wanted more detail that wasn’t on the site plan so one member recommended splitting the application 
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apart so that the part that was ready could be voted on and Mr. Rath could come back with the second 
part. Ms. Allen noted that some of the commissioners felt that at that time the application was very long 

and that they would be able to give it more attention if it was split up into pieces. Ms. Bruguiere then 
asked if there is anything in the ordinance that addresses what happens if an agency is what is holding up 
the applicant. Ms. Shackelford noted that there isn’t and that in the other applications that Mr. Rath 

referenced as expired cases weren’t expired because they had had site plans approved which then allows 
for a 5 year expiration date. Ms. Bruguiere then asked what would happen if there was a SUP where 

there was no building. Ms. Shackelford noted that the ordinance really states that  the use shall be 
established or construction shall be commenced and be diligently pursued. She explained that you can 
establish a use that doesn’t involve construction by simply beginning to use the property in that way. 

Ms. Bruguiere asked what would happen in cases where there was no construction due to delays by other 
agencies. Ms. Shackelford noted that in most cases without construction that a site plan is still required 

due to the amount of land disturbed and that the site plan must be signed off on by other agencies before 
the county can approve it.  
 

Ms. Saunders asked what information is provided to the applicant when they apply. Ms. Shackelford 
noted that they don’t outline all of the things that the applicant can do to vest their rights and that it is 

typically up to the applicant and their engineers to be aware of it. 
 
Mr. Childs asked what would happen if the BZA decided to uphold the decision. Ms. Shackelford noted 

that the applicant could continue to appeal the decision to Circuit Court or that he could apply for 
another SUP. Mr. Childs asked how much of a delay it would be to the applicant to reapply. Ms. 

Shackelford noted that typically the process takes 3-4 months but recently the Planning Commission 
took almost 6 months to make a commendation on the second phase of Mr. Rath’s application. Ms. 
Shackelford added that the office is not required to issue notification that a SUP has expired. She noted 

that this normally addressed when someone comes in to the office to apply for a permit related to an 
SUP and at that point she would review the existing permits and determine whether or not they have 

expired. She noted that because this application had a lot of attention she decided to issue the expiration 
letter preemptively so that everyone would be aware and have a chance to participate in the process. She 
also noted that doing that allowed the applicant a formal determination to appeal so that the process 

could then be moved along even sooner.  
 

Ms. Allen noted that the Board of Zoning Appeals has 60 days to reach a decision on this appeal. Mr. 
Childs noted that he did not want to further delay this and that he felt they had enough information to 
come to a decision at the time. Ms. Saunders asked why the tax map numbers on the site plan were not 

consistent. Ms. Shackelford noted that she believed it was a typo. Mr. Childs noted that it comes down to 
whether Ms. Shackelford made the right decision and that he doesn’t see any case that can be made that 

she made the wrong decision. Ms. Saunders noted that she could understand the time and expense that 
has gone into the application.  
 

Ms. Allen noted that at the time the applicant did not feel like he needed to apply for an extension 
because he felt like the work he was doing was sufficient. Ms. Bruguiere asked if Mr. Rath was provided 

the information that he could apply for an extension. Ms. Allen noted that if she was the applicant and 
was going back and forth with different agencies, she would probably not think that she would have to 
file for an extension, but that she can also see this as the applicant not doing their due diligence in 

communicating.  
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Ms. Shackelford explained that there are certain SUPs that are approved for a specific period of time. 
She then noted that there is not a blanket extension process for the average SUP.  

Mr. Childs asked that if the applicant had submitted the site plan with all approvals would it have 
constituted use or commencement. Ms. Shackelford noted that it would make it a harder argument to say 
that it is expired if it were left to one agencies review. Ms. Allen noted that the County can not approve a 

site plan without all other agency’s approval. Ms. Bruguiere asked if Mr. Rath was provided the 
information that he could ask for an extension. Ms. Shackelford noted that she didn’t believe there was 

an option for the applicant to apply for an extension.   
 
Ms. Allen noted that Ms. Shackelford did all that she could at the time but that Mr. Rath also didn’t have 

many options as an applicant. Ms. Bruguiere noted that perhaps the Board should reevaluate whether or 
not the expiration time should be changed to 2 years. Ms. Bruguiere noted that there was a similar 

situation with Connie Brennan’s application where she is trying to move forward with her application 
but is unable to. 
 

Mr. Childs asked what would happen if the BZA decided that the expiration was not valid. Ms. 
Shackelford noted that the BZA would need to specify a new time frame for the applicant. Mr. Rath 

noted that his DEQ contact noted that the most recent submittal should be the last one but that he has 
heard this from them before. He noted that he believed 6 months would be enough time to settle things 
with DEQ.  

 
Ms. Saunders asked if the DEQ issues had to do with the gas tanks that had once been on the property. 

Mr. Rath noted that that was settled in 1991.  
 
Mr. Sipe noted that the Board is not allowed to change the time line approved or to rewrite the ordinance 

to be more fair. He noted that it is up to the Board of Supervisors to decide if a SUP expires after 1 or 2 
years.  

 
Mr. Derdeyn noted that whether the Board places an extension deadline or not, that the answer is in the 
ordinance already.  

 
Ms. Shackelford noted that if the Board notes that the use is still active then the application would have 

to be inactive for 2 years before it will expire. Mr. Derdeyn noted that if activity commences then that is 
not an issue. Ms. Shackelford noted that this is correct as long as activity continues.  
 

Mr. Childs made a motion that the BZA uphold the decision by the Planning Administrator that that SUP 
2017-07 has expired. Mr. Moyer seconded.  

 
Yes: 
Ms. Saunders 

Ms. Jones 
Mr. Childs 

Mr. Moyer 
 
No: 

Ms. Allen 
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Other Business: 
 

Ms. Shackelford noted that the BZA is tentatively scheduled for the Atlantic Coast Pipeline applications 
for December 3rd.  
Ms. Allen noted she would like to meet with the attorney Mr. Shreve at 6pm and that they adjourn the 

current meeting they will make a motion to reconvene with Mr. Shreve at 6pm on December 3 rd.  
 

Mr. Childs did note that he felt that they needed to do some things about the process. He noted that he 
didn’t feel that this decision should have been up to the BZA. He noted that he believes things could be 
changed to better notify the applicant so that things like this do not happen in the future. Ms. 

Shackelford noted that it depends that a flaw in management would be up to the BOS but a flaw in the 
interpretation would be up to her. Ms. Shackelford noted that finding a solution will depend on where 

the BZA believes the process was flawed. 
 
 
Adjournment:   
 

Ms. Allen made a motion for the BZA to reconvene on December 3rd at 6pm to meet with legal counsel 

and then to. Ms. Jones seconded. All agreed.  
 
Respectfully submitted, 
 

 
 
Emily Hjulstrom 
Secretary 


